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Introduction by Evelyn Juan, Tohono O’Odham, ITMA Board of Directors                  

Invocation by Ms. Garcia, Tohono O’Odham Tribal representative

Presentations:

Honorable Roland Johnson, Laguna Pueblo, described how Pueblo members referred to the federal government as, “Our Father, The Government”, because this is traditionally how the tribes viewed the federal government to be. “It is an organization that really was like our father, the father of the household, an organization that looked after our interests and our concerns”, he said.

He reflected on his involvement with tribal affairs at Laguna for the better part of 50 years.  He remembered listening to the elder members of the council and, each time there was an occasion to discuss an issue that required some involvement on the part of the federal government, it was always within the context of ”being able to look to our father to really look after our interests”.  That was the attitude that prevailed amongst at least the members of the council at Laguna.

Today, however, Indians have started questioning whether or not “our Father, our great Father, did act in our best interests”. Due to this questioning, the Intertribal Trust Funds Monitoring Association on Indian Trust Funds was organized. Governor Johnson was a part of the group that met on a number of occasions and eventually decided on organizing the ITMA.

The Laguna reservation is made up of 560,000 acres, all of which is held in trust by the federal government. In the beginning, Pueblos didn't regard or consider themselves to be worthy of actually holding land or claiming ownership to land because that was all the work of “our Creator.”  Land was created so that it could be for the common use for all of the community.

However, as time went on and as the association with the non-Indian world continued, it became necessary for Tribes to change or understand the concepts that the Europeans had of land ownership. Tribes began to look at ways and means by which they could add to their current land base.  Throughout the course of history, Laguna has managed, through the additions to land holdings by executive orders of various US Presidents, to increase the size of Laguna’s reservation.  And more recently through the purchase of properties with their own resources, they have been able to increase the reservation to its current size.  Laguna looks to the federal government to help them to manage and to oversee the use of those properties and to protect those properties.

For 35 years, beginning in 1952, Laguna had what ultimately became the world's largest open-pit uranium mine.  Laguna was dependent on the federal government to help make sure that they realized what income they were entitled to from the extraction of that resource from their properties. Laguna looked to the federal government to help enter into the original mining prospect and permit with the Anaconda Mining Company and subsequently the mining lease. There were a number of shortcomings and a number of areas where there was a failure on the part of the trustee to ensure that there were adequate provisions for reclamation of the mine area. Laguna took on this massive challenge of trying to reclaim the mine once it was closed in 1982. Because there were no standards governing uranium mine reclamation in existence back in 1982 it really became the Pueblo’s responsibility to take the lead in terms of developing reclamation standards. Much of those standards were developed with the understanding that they were going to have a 20-year monitoring period.

Currently Laguna is in a 20-year monitoring period where they are testing the results of the standards that were established and ultimately approved by the federal government. The understanding is that if the standards do not meet the expected outcomes, then it becomes the responsibility of “the federal government to take whatever action is appropriate to make sure that the lives and the health and welfare of our community continues to be protected.”

The mining lease approved by the federal government had a provision that allowed for the revenues or royalty payments coming from the operations of the uranium mine to be distributed directly to the Laguna Pueblo, through the agency superintendent. It was then the responsibility of the Pueblo to invest those dollars.  Due to the constant changes in tribal Government, the Pueblo had to find some of the means of managing those funds. 

In 1975, the Bureau of Indian Affairs, at Laguna’s request, took custody of the funds.  And to this date, Laguna still has funds in trust with the BIA.  In more recent years, Laguna has been successful in entering into an agreement with the BIA whereby the tribe has direct involvement in the investment of those dollars.  But, Governor Johnson said, “… of course, as we're all well aware, as time went on, there was a period of time where the BIA really failed in its responsibility to properly manage and account for particularly the volumes that were turned over to the secretary of the bureau for management in behalf of the tribes”.

Indians are currently meeting the challenge of trying to bring further definition to exactly what that trust responsibility is and how the federal government should conduct its day-to-day duties to ensure that they are, fulfilling their responsibilities as the trustee for Native American communities.

Honorable Vivian Juan Saunders gave a brief overview on the Obligations of the Federal Government on Trust and some history on the O’Odham Nation.  The Tohono O'Odham Nation is referred to as one of four O'Odham tribes. Tohono O’Odham is closely related to the Salt River Pima-Maricopa Okchen, and the Gila River Pima. They come from the same ancestry, same culture, and same language.

Currently, Tohono O'Odham Nation is comprised of 2.8 million acres with 4,320 acres of allotted lands.  There is an enrolled membership of 28,000 with 1,400 currently residing in Mexico. In 1854, when the United States and Mexico ended their war over land, the O’Odham Nation was never consulted about its aboriginal lands.  At that time, the O’Odham people extended to the Gulf of California west to the Colorado River and east of the San Pedro River.  In the same year, the United States and Mexico defined the U.S. southern international boundary through the Gadsden Purchase.  This boundary cuts into the heart of the aboriginal lands of the O’Odham people.

Ms. Saunders, noted that on November 21, 1979, the Department of Interior Solicitor Leo Krulitz wrote to the Department of Justice: "The trust responsibility doctrine imposes fiduciary standards on the conduct of the executive, the government has fiduciary duties of care and loyalty, to make trust property income productive, to enforce reasonable claims on behalf of Indians, and to take affirmative action to preserve trust property." Krulitz stated that the U.S. Supreme Court has held officials of the United States to "obligations of the highest responsibility and trust" and "the most exacting fiduciary standards," and to be bound "by every moral and equitable consideration to discharge its trust with good faith and fairness." 

The Solicitor stated that: "General notions of fiduciary duties drawn down from the private trust law form appropriate guidelines for the conduct of executive branch officials in their discharge of responsibilities toward Indians and are properly utilized to fill any gaps in the statutory framework."

In 2000, a tribal leader's work group on Trust Resources Regulations determined that trust responsibility standards in a draft Secretarial Order entitled "Principles for the Discharge of the Secretary's Trust Responsibilities” were an unacceptable departure from the Department of Interior's policy and practice and from well established case law. They concluded that the standards were simply the basic “reasonable care” negligence standards applicable to ordinary automobile drivers, not to trustees. The U.S. courts have held that morals of the marketplace are not the standards for the discharge of the federal trust property, which requires  the "highest duty of diligence."

Today, tribal governments maintain trust reform is critical to Indian Country.  And all tribes, regardless of land base and population, have a great deal at stake. While individuals take the position that trust reform and the reorganization of the BIA are not one in the same, tribal leaders are now feeling the impact of the reorganization.  For years tribal leaders were told by the Bureau of Indian Affairs that Tribal Priority Allocations would not be used for trust reform; yet the BIA was able to interpret its own rules to find support for “reprogramming” up to 10 percent of TPA dollars, and in FY 2004, tribes in the western region took a10 percent reduction in TPA for trust reprogramming.

The Tohono O'Odham Nation took a $22,000 cut in TPA and was unable to use these funds for Range Management Program, Agricultural Program, and especially Water Resources Program.

There  are  there are approximately 1,200 allottees at Tohono O'odham, primarily in the San Xavier district, which includes 11 political districts.  San Xavier includes 7,200 acres  held in trust: 60 percent is held by the allottees and 40 percent is tribal trust land.  Some of the issues that the allottees are concerned about are the water rights, the ASARCO Mine, where portions of the mine sit on allotted land, and concerns about the lack of cleanup agreements with that mine.

Mary Zuni, executive director for ITMA then described the work of the association. ITMA is a national intertribal organization with 59 tribes as members with significant trust fund accounts.  Its purpose is to monitor the activities of the OST and BIA and to assist Tribes and individuals related to trust fund accounts and other trust related issues.  ITMA also may sponsor a national symposium on trust is working with the Department of Interior on a tribal trust funds settlement project.  She explained how the conference would proceed, and that ITMA will issue reports on presentations at each conference. 

Honorable John Berrey, Chairman of the Quapaw Tribe, presented next.  He described the work of the “As is/To Be” Re-engineering Process.  The group responsible for developing the process toured all 12 BIA regions, visited several BIA agencies, met with several tribes, and representatives of numerous federal agencies including the Office of Special Trustee. “We wanted to document how the government did its work.”  The group found very little standardization of processes from region to region.   They looked at financial operations, how money is managed, collected, distributed, documented, found it was done a little differently in every region.  They went to the Land Titles and Records Offices, at records on lands, conveyances, rights of way, etc., at how planning is managed and how lease management, compliance and enforcement was handled. “The problems were consistent throughout the United States. It wasn’t because the people in charge were bad guys.  It was neglect by the US Congress that has created a lot of these problems.  The Congress has never allocated the funds to meet the needs of the Indians, not enough people to do the job.  They duct tape and hold it together with bailing wire to get the checks out.”

He said in addition to a lack of clear standards and consistent processes, people did not have the tools, the computers, software, and training, needed to do their jobs.  Not handed the tools they needed to do their job.  These problems have created a huge backlog of probates—23,000 probates that are thirty or forty or even seventy years old.  About 4700 Indians that pass away each year and there aren’t enough employees in the probate operations to handle even the current cases.  This is what the “As Is” report found, “and it’s a bad picture.”

He explained that the “To Be” is a model of how these problems can be addressed.  The Secretary of Interior has approved the implementation of the model, so now the group is called the “CTM To-Be Implementation Team.”  The team has been given the instructions to implement all these changes. He stated that it will take a few years, but once implementation is complete many of the problems with probates, leases, etc. will be addressed.  He said OST trust officers placed at various BIA offices are going to help Indian people by “making sure if you have a question you will get an answer to the question.”  Trust Officers will be able to help pinpoint where problems are in agencies.   “We always remind people that this is about individual Indians and we want you to be served properly.”

Donna Erwin then introduced the participating staff members of the Office of Special Trustee department 
Ross Swimmer then described how the Office of Special Trustee (OST) evolved in 1994. The 1994 Trust Reform Act, was passed to address problems described in a report to Congress entitled The Misplaced Trust.  Much of the language of the law came from the Misplaced Trust Report. Since 1980s, Swimmer said, he has attempted to bring a new accounting system into the Bureau of Indian Affairs. He described how the attempt to reconcile Tribal trust accounts through the Arthur Andersen project and how that helped lead to the 1994 Act, which directed the Department of Interior to take a series of steps to get trust accounts in order.  One of the primary ones was to make an accounting of all funds whenever deposited. Congress appointed a “Special Trustee” to make these things were done.

Subsequently the Eloise Cobell lawsuit pointed that that the Department was not moving fast enough on this problem, and “a few people got held in contempt because they didn't move fast enough and we had a trial and things went on.”  He said that during this time an effort was being made in the BIA to improve.  That work continues, and today “we are faced with a multi-year effort.”  He described the problems with the outdated accounting system used by the BIA and said that the agency “needed to move to a different kind of accounting system, certainly a modern one and certainly one that was a software based, computer-based program…And the decision was made that if this is going to be done, it probably would be better to have it done directly by the Special Trustee.”  Congress then directed the Interior Secretary ”to move the trust funds accounting system out of the BIA into and under the authority of the Special Trustee.”

About $25 million was added to the OST budget  that was already in the BIA's budget.

The OST had oversight over the BIA and was looking at how the BIA was getting along with the backlog of probate, how we were doing surveys and whether we were meeting the demands out there for surveys, how the Bureau was doing appraisals.”  He said that the appraisal function was moved from the BIA to the OST “at the request of some of the appraisers in the BIA. . . the appraisers brought to their attention that they  were feeling at times under pressure from the realty folks regarding their appraisals, and that it would make a lot of sense to move the management of the appraisal program under the Special  Trustee.”  This has added $10 million to the OST budget. 

He described “the BITAM [Bureau of Indian Trust Assets Management] days and the [Interior] Secretary's attempt to create, in essence, what would have been a trust department within the Department of Interior.”  After talking with Tribes, the Secretary created the current reorganization plan, determining natural resources would continue to be managed by the BIA, “and everything on the financial side would be managed by the Special Trustee.”  The OST’s  role is to monitor trust reform as well the BIA’s work , and “the decision was made then to focus on the trust by having a deputy superintendent for trusts at the agency office for the equivalent and a deputy at the regional office for the same purpose.” He said it is “imperative that we have people that have some knowledge of trust or training in trust that could be out in the field at the agency.  And that was why we deployed the trust officers at the agencies and why we have the trust administrators there in Albuquerque.”

He said that, at previous Listening Conferences, “issues have come up with the Special Trustee’s budget.  We are supposedly taking all the money from the BIA or someplace else. And it's simply not true. . . our budget is fairly insignificant.  He said the OST budget is around $100 million, as compared to a $2 billion budget for the BIA. For FY2005, the OST has requested $135 million.  

He described how the Interior Secretary has determined more money is necessary for the Indian Land Consolidation Act, and has requested $75 million dollars, and together with other increased, “my goodness, the special trustee's budget is up to $300 million dollars. Well, it's not fair if you don't break it down into component parts.”

He explained the problems that the federal government faces because of fractionated interests:  “we have over 20,000 accounts right now that have less than a dollar.  We could close those accounts but tomorrow we'd get five cents in and have to open it up

again.  We have thousands of acres of land that are owned by tens of thousands of people.”  He said the BIA and OST want to work “directly with tribal governments and put together plans where the tribe can help identify those areas they want to purchase where we can combine that with the highest fractionated land areas where we can put property back to a profitable use by putting it under the title of the tribe.”

He said that Tribes are anxious to get every dollar they can to operate a program, “be it education, maybe building another mile of road, maybe it's law enforcement, maybe it's drug eradication. There are a lot of things that money could go for, “ he said, but “you have to pick and choose.”  He warned that “if we don't do something about fractionation, it's going to get much much worse.  It's going to get so bad that the land is just -- it's useless. And that's not helping tribes either on the reservations because they can't use it either.  It makes it very difficult to lease the land or to make it productive when it's owned by so many people.” 

He said a new title system will be in place by early next year and “the backlog will start being caught up.” He stated that there are 50,000 or so “Whereabouts Unknown” beneficiaries with “$80 million sitting in the bank waiting for them to give us an address. The  tribes can help us with that.  The agencies can help us.  But when you go to the agency and you see how just covered up they are trying to just get the day's business done, you know that there's not going to be a lot of time to go out and start trying to search for records of whereabouts unknown. And that's what we want our trust officers to do is  to get out there and help with those kinds of issues.”

He said the OST is “taking this very seriously.  We want to be available.  If you know of issues that are out there, we want to hear about them.”

Donna Erwin then spoke about her background before coming to the OST and how when she  arrived in 1992, “one of the things that was in the midst of going on right then was ITMA had just been formed as sort of an Ad Hoc committee and they were working on the tribal reconciliation.  And they worked very hard to get the '94 reform act placed into law.”  She said that federal appropriations language from 1995 said that  trust assets should be isolated all at OST, but “we don't want that to happen. . .we do not want the resource management moved [to OST].”  She described a typical problem that an account holder might have trying to find answers to questions on IIM checks, leases, and probate, all of which are related, and “it frustrates the heck out of the beneficiary walking in wanting to talk to someone.”  Trust Officer positions were created to provide “a primary source when you walk in the door, someone [to] answer those questions.” is 

She explained the split in trust responsibilities between OST and BIA.: “If it's money it's in OST.  If it's resource management and probate ownership, it's going to be in BIA.” She said that under  the new title system, ownership information will all be in one place. “So it's going to eliminate having six or seven or dozens of different systems where we're keeping ownership.”  She explained the new statements, which beneficiaries will receive quarterly, and that the OST will begin testing this system at  Concho and Anadarko at the end of 2004, so in 2005 beneficiaries  will be seeing these statements.

Barry Welch of the BIA then spoke about problems with  special-deposit accounts, where trust funds are placed when the BIA does not know where to send the money. “So they stick it in a special-deposit account. And then sometimes it sits there for over 30 days, sometimes over a few years.”  The BIA ha been ordered to clean these out.  and not to have funds in those accounts for more than 30 days, “which is somewhat, in some cases may be unreasonable because of related issues in a probate, or if there is a lien against the property, for example, “and it's something we can't pay out right away.”

He said that at Pima, there are 10-acre allotments, but farm leases that cover a thousands of acres, and 15 to 100 people owning each 10-acre allotment.  “When it comes down to making those payouts, it becomes just a massive undertaking to be done by the staff there.”  He said the agency is making an effort to clean out these accounts, working with other federal entities with trust-accounting responsibility.

He said that some agency records are do have some records “are sitting somewhere in Kansas” so it will require time and research to determine where some of the older Special Deposit accounts are supposed to go.

Honorable Joni Ramos, President of the Salt River Indian Community, spoke next.  She stated that the Community consists of two tribes, the Pimas (Akimel O'odham) and the Maricopas (Xalychidom Piipaash). The Community currently has approximately 7,800 enrolled members.  She said that the tribal government of the Salt River Indian Community has had an active role in managing the land assets on behalf of both community members and the Tribes.  This came in part as a result of the Indian Self Determination and Education Act and, which created opportunities for tribes to take over the management of programs formerly operated by the Bureau of Indian Affairs. The Salt River Indian Community has fully exercised its options to first contract and then compact the programs and services previously managed by the BIA, except for Individual Indian Money accounts.

President Ramose said that the Community functions as a sovereign nation who has both the right and the ability to determine our own future with limited guidance and oversight by the federal government.  The Salt River reservation was created by Executive Order in 1879; it is now surrounded by the cities of Tempe, Mesa, Scottsdale, and Fountain Hills, and shares a border with Fort McDowell Yavapai Apache Nation and the Tonto National Forest. The Community consists of 53,600 acres, 19,000 of which

are maintained at a preserve status; 10,000 acres are under cultivation; 2,700 acres are under commercial lease; 5,000 acres are within the Community's planned commercial corridor next to highway 101.

In the 1930s, allotments were distributed to individual enrolled Community members. Now there's about 25,000 acres with about 5,000 land owners.  And out of the 5,000, 2,500 to roughly 3,000 are enrolled members of the Community or other Tribes. The Community’s tribal leadership of Salt River saw the need to provide better services than what was being provided by the BIA, particularly in the area of law enforcement, and in  the early 1970s, Salt River took over law enforcement under a "Buy Indian" contract even before Self Determination policies. Its programs and services now include education, social services, law enforcement, appraisals, right-of-ways, irrigation, and m Indian Reservation Roads.  The Community is responsible for managing both commercial leases and agriculture leases, but the BIA does have the final authority in improving leases. Salt River currently has 41 business leases and 13 agricultural leases.  In 2003 the Community paid over $8 million in commercial lease payments and  over $1.5 million in agriculture lease payments. Since 2003, seven new commercial leases were approved on a total of 578 acres. There is a significant cost to managing our self-governance programs, and Salt River has spent considerable time, money, and effort to create a trust management system that works. The Community has contributed anywhere from $3 to $7, and even in one program up to $12, for every dollar it receives from the federal government to fulfill the role of managing trust assets.

President Ramos stated that the “reorganization” of the BIA/OST has the creating an additional burden on the Community’s governance programs.  While the Community supports the intent of fixing a broken trust management, “the trust management systems that were developed by Salt River for our community are not broken and do not need to be fixed.”

Further, the reorganization will add layers of government with its new trust officers, and new trust standards are making it more difficult for the Community to meet the needs of its members. She said both the "As Is" and the “To-Be” studies do not appropriately address the environment and authorities in which the Self-Governance programs operate. She said the Community has been adversely affected by the expansion of the role of the OST and is also spending additional time of having to train the new auditors on “the basics of self governance and how our programs operate and why the new standards do not apply to us as a self-governance tribe.”  She said the reorganization is going to limit the ability to allow the tribe to manage their own affairs.  The new standards do not reflect the latitude and the flexibility in delivery services for self-governance tribes as memorialized in the law.  She pointed out that “one size does not fit all.” and that every tribe has a unique relationship with the federal government. She offered the following recommendations.
First, the new trust reform standards must accurately reflect and take into consideration the differences between self governance, 638 contracting, and direct-service tribes.  The difference are the essence of the government-to-government relationship. Second, there is a need to recognize that some programs that were moved to OST from BIA, such as appraisals, should be compactable. Third, any proposed changes that are either through the To-Be re-engineering plan or the trust asset handling should also include an accurate cost projection prior to implementation.  

Carroll Onsae, Tribal Operations Officer for the Hopi Tribe stated that the Hopi tribal operations program is a 93-638 program, and presented Hopi Tribe's view on lands pertaining to the Bureau of Indian Affairs trust reform and related activities.  He said that there is no question that the federal government has trust responsibilities, and must be expected to carry out those responsibilities to the highest level. He said the Hopi Tribe believes the federal government has, in too many instances in the past, neglected to properly carry out its responsibilities causing hardship to native peoples through serious delays to community growth and advancements towards self-sufficiency.  He said the Tribe supports trust reform that improves the provisions of the BIA services and accountability to better meet its responsibilities to native peoples.

He explained that the Hopi reservation consists of approximately 1.6 million acres of tribal trust land with the 11 individually held trust allocations. The Tribe has contracted the land operations, range management and realty programs from the BIA.  Like many tribes, the Hopi tribe maintains a number of individual accounts derived from trust activities. The tribe grapples with the issue of fractionated interests of trust property and other problems associated with probate backlogs that have been growing over the years.  

Mr. Onsae stated “it has become clear that the trust reform activities and the BIA reorganization will have undesired effects on the Hopi Tribe.” The trust reform effort has  resulted in a shift of funding available to the BIA, and through its 638 contracts to the Hopi Tribe.  Funding for these contracts have remained the same over the last four years despite the growing needs of the Tribe and the growing requirements of the BIA. The lack of leadership or direction from the BIA to the tribes on budget formulation has required the Hopi Tribe to submit the same tribal priority allocation listing for the last two budget years. The Tribe is concerned that its TPA program funding may even be reduced due to a shift of funding for the trust reform initiative. It is confusing as to who's in charge for certain programs -- the Bureau of Indian Affairs or Office of Special Trustee.  The reorganization has separated and created specialist programs making it frustrating and time consuming to obtain prompt assistance.  
For example, all appraisals are now being conducted by the Office of Special Trustee instead of the BIA and money is being taken from the BIA from this initiative.  Changes in line authority have made it confusing as to who is in charge, and who the Tribe can go to for assistance: “Is it the BIA or the OST?”   He asked:  “is it not the philosophy behind 638 contracts to allow tribes to run their contracted programs as it seems appropriate within federal guidelines and to become self determined?”

He said the Hopi Tribe has had to allocate money and resources to accommodate trust reform and reorganization to ensure services are provided, yet, it is still unaware of what will happen because of the reorganization. Mandated trust reforms and reorganization, have taken precious time and resources from the Tribe and its efforts to protect its resources while promoting economic and community projects. He stated that the Cobell litigation and the court’s ban on e-mail has created problems in  communication with the BIA and vice versa, often creating serious delays and gaps in communication. In their effort to comply with this ban, BIA staff  print out their e-mails and then fax it to the tribal offices, or copy onto diskettes and these to tribal offices. Because of lack of communication and direction from the BIA-OST, the budgeting process is significantly delayed. He said that the Hopi Tribe strongly urges Congress – to allocate funding for Tribal program operations including contract support costs to ensure a continued provision of trust services to its people.

Honorable Governor Roland Johnson of the Laguna Pueblo reported Laguna has

560,000 acres held in trust and a membership of 7,947 at last count.  Most of these individuals reside within the six villages at the Pueblo, about 14 miles west of Albuquerque.  He described the transportation lines, gas lines and businesses which are located on the reservation, the Pueblo’s nursing facility and elderly care programs, its Department of Education, and Laguna Development Corporation, which has the responsibility of running eight commercial enterprises, including   travel centers located on Interstate 40, two convenience stores, one supermarket, five restaurants, one big-game ranch, and three casinos.  These commercial enterprises necessitate, from time to time, the involvement of Bureau of Indian Affairs acting as trustee and approving a lot of the arrangements for the activities. The BIA agency at Laguna was established back in 1982 and was an agency that really the Pueblo council fought hard for, thinking that it would be nice to have the presence of our trustee right on our properties.  That has proven to be the case.  He said the Pueblo gets good from  the Agency, but as funding for Bureau programs have been significantly reduced, the ability of our agency to provide services also been negatively impacted.

The Laguna agency has been selected as one of the sites where a trust officer will be stationed.  Laguna is forward to having that position filled sometime fairly soon as we think certainly the work is there for that individual.

He said that one of the areas of some concern is the matter of the processes and regulations governing the taking of land into trust. The Pueblo at Laguna has had an aggressive campaign to try to either repurchase or re-acquire primarily our aboriginal lands and lands that contain many of its sacred sites.  The Laguna Pueblo is concerned about the proposed requirements for taking land into trust, and would like to see those regulations be written to make accommodations for tribes rather than making tribes jump through an awful lot of hoops and provide a lot of justification just so that we would not raise objections from other local governments or from the State.  He said Laguna has been successful in not having objections raised by the local county government, because “we try to do is let the county know and let our neighbors know what it is that we're attempting to do and to gain their support.” But new seem to favor the local governments as opposed to tribes.

Laguna also has concerns about the seeming inability of the Bureau to address environmental issues that impact our reservation, our communities. There is development on the reservation that seems to be developing without any plan, initiatives or anybody really looking over the shoulders of the developer. He said the Pueblo needs a conservation officer or persons to help prevent trespass from taking place on our properties and needs assistance in developing a better records management system and trying to bring land records up to date. Laguna may be the only Pueblo with of individual Indian allotments, a total of 23 allotments belonging to individual Laguna’s, most of them are located adjacent to the reservation boundaries With the 23 allotments, that encompasses about 300 allottees, there is a pretty serious backlog on probates.

Governor Johnson stated that in the 1950s, the Pueblo of Laguna developed a minor trust fund its members and until 1975, operated on its own managed trust program. 
Then the Pueblo transferred those funds over to the Bureau or asked the Bureau to take custody of those monies under a special arrangement.  Now with the OST, Laguna has got pushed out of the picture, and many of their standard processes are no longer being followed.  Leaders are no longer able to answer questions that come from parents of the minors as to the status of the minors' trust accounts. Laguna would like to be brought back into the loop so that leaders can be responsive to our membership. He said that it appears that there's not good coordination between the regional offices and the Office of Trust Funds Management.  And I would suggest that that's an area that needs to be attended to.
Governor Johnson stated the of Pueblo Laguna is encouraged by the ITMA’s efforts to proceed with a tribal trust fund settlement process.  He said that Tribes need to be assured that they are going to have timely and total access to all the  records in BIA custody so our its experts can examine that information and be able to make an informed decision whether or not the situation is right for settlement.

Ross Swimmer responded to the presenter’s remarks.  He said that the OST Audit and Review group reviewing the trust programs and self governance compacts and contracts, must ensure that there is no imminent jeopardy and to help tribes identify issues that may become problems. He said there is a new emphasis on accountability, just having the accounting program available if the tribes are going to be engaged in the management collection of revenues from the trust lands. He acknowledged that Tribes have said that this reviewing standard should take into consideration the differences and compacts contracts and direct-service tribes, which brings up two issues.

In terms of administration and how OST responds to tribes managing their own programs, versus having the BIA manage the programs, certainly there are differences and they should be addressed and it does not require that every tribe do everything else the way the BIA does. What it does require, though, is that there be a fiduciary component.  And that hasn't been present in the past. In order to be a faithful trustee, the law has put into place protections for the beneficiaries; the law said, for instance, that you cannot self deal.  Someone in an agency and who has an interest in a piece of land that's owned by somebody on the reservation, would be prohibited with dealing with it. In the OST’s position as a trustee for minor children, our interest is to look after the interests of the child and to ensure the child that when they reach age of majority that there's something in that fund for them, “so in that sense it is one size fits all.”  The duties that the law puts on us as a trustee are basically the same; it doesn't matter if it's tribal trustee or BIA or DOI trustee or Treasury Department or anybody else.

Regarding the shift of funds way from the BIA, he said that “in some respects Congress has, in fact, funded trust reform programs, and I can't tell you that that money didn't come from the BIA budget or didn't come from the Park Service budget or didn't come from BLM's budget.”  He said the DOI budget is about $11 billion, and in the reform area OST asked for money to support the trust officers and the deputy superintendents for trust – money has been requested for trust reform starting as early as 1994, and so it's coming from someplace.

He asked, “Who’s in charge?”  He said, “that's why we have [John] Berry here.  The BIA is in charge of the BIA.” He said he expects OST and BIA to work hand in glove and added that “there shouldn't be finger pointing.” He said funding for appraisers was transferred from BIA to OST.  He said that the Cobell case and other litigation has placed a huge burden on the BIA and OST  and that  tribes  are likewise burdened by information production requests, but it’s something that we don't have a lot of control over right now.

Regarding taking land into trust, he said that “what I have said before, though, is that it might be timely to look at some legislation that would create, perhaps, another classification of land in trust.” This new classification would “address the argument that whenever land is  put into trust, the department immediately becomes responsible for anything that happens on it. . . and we don't want the kind of oversight that the law requires at DOI.”

He said that, instead, Tribes and DOI “could draft some kind of trust document [to] negotiate what level of responsibility DOI's going to retain on this land.  Then we would call it, you know, some other -- it would still be in trust but perhaps a different name for it or something.” 

Regarding Laguna’s sense that they are being kept out of the loop on minor trust accounts, “we'll try to work on that.”

Donna Erwin stated that OST will get back in touch with Tribes having difficulty because of e-mail and internet restrictions.  She said that the Privacy Act limits the information which can be released to Tribes, but she would check and see on that.

She said that there is an Interagency Handbook which describes how agencies such as BIA and OST should work together and she would be glad to provide copies of that to Tribes who are having difficulty because of lack of coordination between agencies.  

Barry Welch stated that the reorganization and new reporting functions have caused some problems “or maybe problems dealing just with the fact that we are operating differently for now.” He said this has caused a little bit of confusion “not only at the tribes but also sometimes within our agency with us.”  He said that at a recent fee-to-trust summit it was emphasized that everything related to the transaction must be well documented, “the regional director should not just write one paragraph and say, the tribe wants it, I agree with them, I approve it.” He said that lot of times the BIA IS pressured tribal attorneys to push a fee-to-trust application through, but support for the application has to be well documented in any case.

Session Concluded
_____________________________________
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