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INTRODUCTION

The first Listening Conference of the Intertribal Monitoring Association on Indian Trust Funds (ITMA, was hosted by the Muscogee (Creek) Nation and held at the “Mound” Auditorium in Okmulgee, Oklahoma on April 2-3, 2004.

The purpose of the ITMA Listening Conferences was to provide a forum for Indian people to voice their concerns about a variety of trust-related issues, and to get answers to their questions regarding Tribal and individual trust matters. This report summarizes the testimony and events at the April 2-3 meetings.

LISTENING CONFERENCE SUMMARY REPORT 

APRIL 2, 2004 

Principal Chief Jim Gray of the Osage Nation, and serves as ITMA’s Vice-Chairman, moderated the meeting.  Chief Gray is also a member of the Special Trustee’s Advisory Board.  He began by introducing himself and emphasized the importance of understanding the changes that are happening in the Department of Interior (DOI).  He explained how the Listening Conference meetings would proceed and the purpose of the meetings:  to document individual stories about issues involving trust assets and property, to describe the reorganization of the Bureau of Indian Affairs (BIA) and other trust-related changes that are taking place, and to find out how the BIA and the Office of Special Trustee (OST) can better serve the needs of Tribes and Tribal members.  He explained that the meetings are being recorded by a Court reporter who will document the individual stories for purposes of trying to isolate individual and Tribal problems and agency responses in a way to ensure that the changes in the federal agencies will address the trust responsibility of the federal government to Indian Tribes and Tribal members.  He introduced several representatives of ITMA and Ross Swimmer, Special Trustee of the OST, and Donna Erwin, Principal Deputy Trustee of OST, and explained that they were at the meeting to talk about the changes in OST and to answer specific trust-related questions.

The Muscogee (Creek) Nation Color Guard posted the colors and the Tribal flag.

Muscogee (Creek) Nation Princesses Katie Smith, Felicia Factor, Toni Factor, Delana Bear Kyla Pritchette, and Madeline Gouge were recognized.

Reverend Harry Long offered the opening prayer.  

Katie Smith of the Muscogee (Creek) Nation performed a traditional Creek song.

Claude Sumner, Executive Director of the Muscogee (Creek) Nation, welcomed the participants to the Muscogee (Creek) Nation, describing the geographic region, the economic development activities of the Nation, and the operations of its government.

Chairman John Berrey provided information on the “To-Be” Trust Reform Initiatives stating he is pleased to be a part of the rehabilitation of the federal system responsible for management of Indian land and resources.  He said he believed that federal agencies have made significant changes and although he has been skeptical of their ability to improve, “I honestly believe that the majority of people are dedicated to making the lives of Indians better and they just need some better tools, better systems, better training.”

Chairman Berrey said the “To-Be” Re-Engineering Group studied, for a year, what the DOI does, in terms of probate, grazing, oil/gas/mining/timber; they traveled to all twelve regions, visited five of the land title records offices, met with realty, and probate staff. What the group discovered was inconsistency among regions—“what we found out was that the way that they do an oil and gas lease was different at Wind River than Seminole.”  He said the group met with over 1,000 people and developed an in-depth description of how the agency operates today. The Re-Engineering group also visited agencies besides the BIA, to see how they operated with regard to Indian trust resources, including appraisals, surveys, timber, oil and gas, and other resource management, probates, investments, and the relationship between Indian beneficiaries and the federal government. He said the group found that outdated processes and computer systems often hindered agencies—“if they have computers.”   Because there was no standard method, training of staff is difficult.   

The Re-Engineering Group made several recommendations and is creating a model of what the DOI should look like.  He said the group needs to talk to more people, but their goal is “to come up with the implementation of what we have right now, to create a system that fixes what we have now and monitors its own progress.”  He urged participants at the meeting to talk to BIA staff and supervisors, to their Tribal government officials, and to officials at the OST to get their questions answered.  He noted that information is available on the internet at www.trustfix.com, which is not a government website.   He urged the audience to participate in the Listening Conference at Okmulgee.

Mary Zuni, Executive Director of ITMA, expressed her appreciation for the audience’s participation, and explained ITMA’s role in the trust reform process and in assuring responsible trust asset manage by the government.  She stated that ITMA has been working with OST to resolve many of the issues that exist.  She expressed appreciation to Special Trustee Ross Swimmer and his staff for seeing this effort as an important venture and for agreeing to participate in future conferences.  Ms. Zuni said that ITMA has been working on a trust fund settlement initiative to help reach a mediated settlement with tribes, and that ITMA is working with other intertribal organizations that have oversight on natural resources and trust assets. She said that the groups were organizing a two-day trust resources symposium to develop a policy for management of tribal trust resources.   Ms. Zuni explained the process for presentations at the Listening Conference and stated that a report on the presentations will be released as soon as possible following the Conference.

Marcella Giles, Esq., ITMA Board Member, talked about S. 1721, federal legislation concerning probate issues.  She stated that the bill has been introduced and is expected to be passed in the Senate and move to the House of Representatives.  Ms. Giles explained that the intent of the bill is to reduce fractionalization, standardize Indian probate, and to define the persons affected by the bill to include lineal descendants.  She said the bill provides grants to Tribes for training and education.  The bill provides ways to consolidate lands for leasing purposes, provisions for partitioning, and a way to set-up owner management agreements so that the allottees can cooperatively manage an asset owned by the family.  Ms Giles noted that there is a copy of the bill on the ITMA website.  

Ross Swimmer, OST Special Trustee, led a presentation about what is taking place in OST and the BIA with regard to trust reform issues.  He said there is one federal agency that is the delegated trustee for the federal government, and that is the DOI, with the trustee delegate being the Secretary of the Interior.  He said that the OST is new in the Department, and created by an act of Congress in 1994 in response to “a lot of reports, from a number of people, that their trust assets were not being properly managed.”   Congress then told the Secretary of the Interior what it expected: ”We want you to be able to give every account holder a statement of account and we want on that statement the source of the money, the type of money, the status of this money, is it invested or is it not, and any earnings on this money.  And we want to see that on this statement.”  Mr. Swimmer said that Congress also ordered that statements be sent out at least quarterly.  He said that Congress recognized that this would be a big challenge to the DOI and therefore created the OST as an office to oversee, for the Secretary of Interior, the reforms Congress wanted implemented.   In 1996, Congress determined that the DOI’s accounting system was unsatisfactory and ordered that OST address this.  As a result, he said, the OST has a state-of-the-art accounting system today.  He described the difficulties in the system, particularly with multiple landowners and the statutes and regulations that have to be followed in, for example, awarding a lease on land.  

Mr. Swimmer said that the next step in the process, which is collecting, depositing, and paying out the money received from the management of trust resources, is OST’s primary role.  “The role of the OST continues to be just that, we are going to manage the money.”  He explained the organization of the OST, with Trust Officers backed up by Trust Administrators.  The Trust Officers are “the first line of authority in this system, the ones that hopefully you will be able to contact regarding your trust assets particularly if it does involve money.”  

Mr. Swimmer stated that often people who made requests at the BIA were shuttled from one person to another to get help, “but we have not had a beneficiary relationship person who the individual beneficiaries could go to and get an answer.”  He said that this is the role of the Trust Officers, “to represent and serve you.”  He stated that the Trust Officer is responsible for trust assets, and “this puts us in the role of trustee in the truest sense of it.  It’s no different than if you went to a bank and asked them to manage asset for you.”

Donna Erwin, OST Principal Deputy Trustee, made a presentation on the organization of the OST and described the process of collecting and distributing trust monies.   She noted that there are more than 60,000 names on the OST’s “Whereabouts Unknown” list and stated that those lists will be sent to the Tribes to see if these people can be located.  She said the OST wants to implement training on money management for Tribal members, “we want to train minors.  We want to get away from Tribal credit loans.”  She stated that there is a separation of duties, with resource management by the BIA and other agencies such as MMS and management of money by OST.  

Ms. Erwin said that the OST wants to implement local decision-making and problem resolution.  She explained the components of a trust funds statement, and how the statement will include information, for example, on the land owned by the beneficiary, the ownership percentage, the type of ownership, the most recent appraised values of the land, and what leases, rights of way, etc. apply to the land.  She stated that these statements would be out within the next 12 months, “You will see these within the next twelve months.  When you get a statement in the future, it will say you had a cash receipt on a right of way lease on a certain allotment.  At that point you will be able to see where you received your money from, where it is.”

Vicki McCoy, OST Trust Administrator, described her roles and responsibilities.  She gave a telephone number—505-681-6803—where she can be reached to answer specific questions on assets.  She emphasized that it was important for beneficiaries to review their statements, and urged that people use direct deposit for their checks from OST.   She discussed privacy issues and how OST is implementing a “one-stop shop” for people to get information.

OPEN DISCUSSION:  DIALOGUE ON OST AND BIA REPORT(S)

Chief Jim Gray asked about BIA realignment, and how the “rollout” of that is going.

Donna Erwin stated that approximately 45 positions for trust officers have been advertised.  She said that they were all advertised at once so the OST will have time to re-advertise if needed, and that all this will be done in cooperation with the BIA.

Chief Jim Gray asked about Anadarko and the rollout there.

Donna Erwin stated that “Anadarko’s going well” but a few things need to be done, for example, isolate people taking calls so they aren’t distracted by other work.  She stated that there is a space problem in Concho that needs to be addressed, and that remodeling is taking place there to take care of the problem.  

Chief Jim Gray asked when the Okmulgee area’s realignment would begin.

Donna Erwin stated that this would take place at the end of June.

An audience member asked where the money for this would come from.

Donna Erwin stated that in 2004, approximately $15 million was scheduled for the reorganization.  She said that in ’05 there would be a decrease in the OST budget.  She said the bulk of the money is in the Office Historical Trust Accounting, and in Indian Land Consolidation, to purchase fractionated land interests.  

An audience member asked if there was going to be a reduction in federal funding for all BIA contracts.

Donna Erwin stated that in 2005 there is a 2.3 percent decrease in the BIA budget and a 3.4 decrease in OST budget.

Chairman John Berrey asked why the Miami Tribe has not been targeted for a trust officer.  He stated that this “concerns me that the Nine Tribes of the Miami agency aren’t going to have a go-to person in terms of a trust officer.”

Donna Erwin said that the Nine Tribes will have to go to Tulsa to meet with a trust officer because there doesn’t’ seem to be the need for a full-time person there.  She stated that the OST will look into having a trust officer travel to the Miami agency, but will look into the need for a full-time person. 

An audience member asked if OST has considered putting any money aside to get new surveys done on all lands, because “about 40% of it is incorrect.” 

Ross Swimmer stated that there are two kinds of surveys that are done on Indian lands, a cadastral survey done by the BLM, the original survey for Indian and public lands, and surveys by private surveyors.  Cadastral surveys can be done only by the BLM.  He said the BIA prioritizes what should be surveyed—if land is going to be sold or developed it would be a higher priority survey.  He urged the audience member to talk with the local BIA and the trust officer there

Mr. Swimmer explained that in Oklahoma, members of the “Five Civilized Tribes”—Cherokee, Choctaw, Creek, Seminole or Chickasaw—must do their own probates through the state court.  He said that in other parts of the country, there are 13,000 backlogged probated cases.

An audience member stated that they had a cadastral survey and were told that it will take three to four years before the agency would even have a copy of the survey.  

Mr. Swimmer asked for the name of the survey and stated that he would get back to the person and “try to find out why they’re telling you that.”

Chief Jim Gray then summarized what would occur in the afternoon’s presentations.

BREAK FOR LUNCH.

Chief Jim Gray explained that the Osage Nation has a unique situation in which Tribal Accounts receive revenue from the Osage production of gas and oil.  He said that while the Tribe is aware of Senator Campbell’s bill for settlement of IIM accounts, he wants to be sure that the individual accounts of the Osage Tribe were not part of that process, because it may undermine the Tribe’s effort to continue to be the legal representatives of the shareholders in the Osage Nation.

Chief Gray stated that the Campbell bill does provide a certain amount of opportunity for an amendment that might protect the Osage interests.  He stated that he was concerned about the BIA reorganization because he believed that very few people have had the chance to read the relevant documents to determine what is going on.  He stated that he wants to be sure that communication on this process is not diminished by the individual problems occurring with reorganization in specific locations.

The Council of Energy Resource Tribes (CERT) statement was read for the record.  CERT’s position is that Tribes need to develop a coherent, energy economic development policy that “is respectful of Tribal values and promotes prudent development that maximizes the values for each Tribe and contributes to the domestic energy resources of the U.S.”

He stated that the cost of producing Indian-owned gas and oil is less to the U.S. and that any losses to the state are more perceived than real.  Tribal acquisition of marginal energy production will extend the life of the wells and create a demand for jobs and these would be in the state’s tax jurisdiction.  The rising tide of expanding Tribal economies will lift everybody.  Tribes could negotiate compacts with the states to pay a portion of their profits for the states. He said that the land into trust should happen without being political.  He noted that Tribal rights to the land supersede the claims of counties, cities, and taxing districts, and that Tribes should have the right to develop their resources.  The information should be proprietary to Tribes, and a Tribe should have an inventory of Tribal resources.  He stated that while the DOI should assist Tribes in developing a long-term policy, Tribes should develop that policy.  Tribes should be able to conduct audits of past production and payments to make sure that what is owed must be paid.  Ultimately it is the responsibility of the DOI to make sure that these issues are addressed.  Osage would work proactively with DOI to reach these goals.  

Jodi Satepauhoodle, Osage Tribal Council member and landowner, made her presentation.  She stated that she is a shareholder, a guardian of a shareholder, and landowner.  She said she lost an uncle in October 1999 and his probate is not completed because the BIA said they didn’t get the death certificate. She said she believed a lack of communication and training caused this.  She stated that her aunt gift-deeded her land interests to her five children.  What should have been accomplished was a partition, first, “but due to the lack of attention my family has lost head-right and land interests to people who were not members of the Tribe.”  She described other problems related to who should have received head-rights and land interests and that her family has contacted the Solicitor’s Office about these but has been informed that the statute of limitations has expired and the family cannot contest.

Ms. Satepauhoodle stated that coalbed methane was discovered on their property and on December 30, the family was asked by the BIA Minerals Department to agree on gas line damages from the wells on the property.  But the length of the gas line was incorrect and the name of the oil company was incorrect.  She requested that the proper corrections be made before any damages agreement would be signed.   She described a potential conflict of interest regarding the BIA employee negotiating these damage amounts.

Ms. Satepauhoodle stated that her agency currently has one appraiser on staff and it is her understanding that the appraiser will report to OST rather than BIA. This lack of staff prolongs probates as she has described.  She stated that she believes her family is owed damages from electricity poles across their property, and that this issue has not yet been resolved.

Ms. Satepauhoodle described problems related to guardianship and what property can and cannot be considered income for purposes of nursing home residents’ eligible for assistance. She noted that during their Tribal election she paid for a BIA database of shareholders and about 10 percent of the database had incorrect addresses.  

Roy Taylor, Assistant to the Tribal Treasurer, Absentee-Shawnee Tribe of Oklahoma presented next.  He stated that he was delivering a statement from Russell Ellis, the Treasurer of Absentee Shawnee Tribe. 

The statement said that Mr. Ellis was a former member of the Trust Fund Reform Task Force.  During that time the task force was meeting and agreed that if trust reform would take place, accountability and trust standards must be in place.  The DOI must provide full disclosure of all financial data as far back as necessary to inform account holders of the status of their accounts.  Trust standards must be put in place and must be adhered to.   Adding more personnel in regional and agency offices to talk with account holders serves no purpose if the balances in the accounts are not correct or complete.  The Department of Interior is no more accountable for our money today that it was fifty years ago. 

Lucretia McAfee, a member of the Choctaw Tribe of Oklahoma, described several issues related to her family’s trust land, including long delays in receiving survey reports, threats by the BIA, for example, “if we did not agree to a grazing lease our land would be taken from us.”  Ms. McAfee reported problems related to a fire on their land, trespass on the land, insufficient payments on eighty-plus-year-old leases and a company that was supposed to pay that has simply disappeared.  She asked, "What happens if some family members don’t agree to a lease on the land, how do you find out what your rights are once you inherit land?"  She stated that she has had to find information by going through newspapers.

Marcella Giles, Chairperson of the Oklahoma Indian Landowners & Mineral Owners of Association Nations, presented next.  She stated that it is very difficult for the landowners and mineral owners to get good information from the BIA, and that they often have had the experience of showing up early and waiting all day. She further described the not-for-profit Oilman Association, a “kitchen table, grassroots operation” that provides help for its members.  She stated that Donna Erwin and Mr. Rogers have always been available to help. 

Ms. Giles described problems with getting enrollment packets, determining the location of a section of land from the legal descriptions provided, and attempting to get information from the county land offices.  She stated that one of the goals of the Oilman’s Association is to identify family cemeteries.  She stated that landowners sometimes try to keep family members out of these cemeteries, and that landowners treat the graves disrespectfully.  She stated that probates are often open for 10 or 15 years because all the heirs have not been determined.  

Ms. Giles identified the six, top priorities for the association and stated that the association compiled notebooks so that when they talked to BIA staff they would not be delayed by having someone tell them that they should have had these records.  She stated that leases are very troublesome; for example, a lease number would not match up with the MMS number, and the BLM kept records of some leases by names, others by number, and the codes had to be matched with MMS records.  Grazing and trespass, as well as identification of boundaries, continues to be a big problem.

She stated that environmental issues continue to plague Tribal landowners, such as an oil spill that hasn’t been reported and not being able to locate the oil and gas companies that are responsible because they have gone bankrupt and disappeared.  She said that turkey farming and pig farming also create environmental issues.  She noted that blood quantum issues and tax sales also are a problem.

Donna Erwin stated that many of these concerns have been voiced before and explained the difference between historical accounting issues and getting people to share information to solve problems that they have right now.  In response to the point that “we’re not any more accountable,” she invited people to come to the OST offices in Albuquerque to see how it is like a banking facility.  She stated that, regarding the individual problems described, “we will go back and get you some answers on that.”

Marcella Giles asked if it was necessary to make a Freedom of Information Act Request (FOIA) for a person to get information on his own property. She stated that they could have a letter from OST stating that they did not need a FOIA to get information on their own property.

Donna Erwin stated that this was an excellent idea and that OST could put out and enclosure with a statement that says “I have the ability to go into my agency, to the Title [Office] to my IIM office, wherever, and ask for information about my account.”

Ross Swimmer stated that “there are a lot of crazy things that do go on in bureaucracy” and that the “To-Be Model” should help to get rid of some of them.  He stated that part of the problem is due to the Cobell litigation, which has OST under a court order not to communicate directly with account holders if it affects something that is before the court.   He stated that it’s currently an unfortunate situation because so many people are having their actions governed by what may happen rather than by established rules or regulations.  He suggested that some kind of information packet go to heirs when a probate happens, explaining what an individual needs to do and what the Department will do.  

He noted that Chief Gray mentioned the “As-Is” and the “To-Be,” and the desire for it to work and not constrain Tribes.  He said that the goal of the “To-Be” is to examine and streamline processes, to create a model of how the agency administers trust property and assets, which will result in timesavings for processes such as probate.  Another issue, he said, is that in Oklahoma the law is different than for other Tribes, with three unique groups in terms of trust assets, the Five Civilized Tribes, the Osage, and everyone else.  Members of the Five Civilized Tribes are required to take their probates to state court and pay for probates themselves, and this is a serious problem.  Mr. Swimmer stated that the agency’s average probate cost is somewhere between $3,000 and $5,000, and it may be to probate an estate that has a value that is less than $100.  He acknowledged that it would not make sense for an individual to go to state court to probate an estate that is valued at very little.  He described how this relates to the issue of adverse possession and how unprobated land could be taken by adverse possession

Mr. Swimmer said there is no reason for an appraisal not to be completed in a timely manner. If we have a regional appraiser, that person can hire as many appraisers as needed until they don’t need them any more.  Appraisers can be assigned to it right away. 

Ms. McAfee asked whether an appraisal would be done only if a person was selling land. 

Mr. Swimmer said that it all depends on the regulation, but the BIA superintendent can help regarding this issue.  If you have a proposed sale then that requires an appraisal or if you have a lease that may be complicated, you can get an appraisal.  Oil and gas, that’s a BLM issue.  

Donna Erwin stated that a person might ask when the last appraisal was done, and that you are entitled to see your appraisal—“it is your land and if you have any problem there, let us know.”  On a follow-up question from Ms. McAfee, Ms. Erwin stated that appraisals should be done within 90-days as anything over 90-days is considered to be backlogged.   Furthermore, you should be able to find out when the last appraisal was done and what it said.  

Ms. Giles noted that the appraisal number is generally considered the “bottom” number.

Mr. Swimmer responded that the appraisal value is the fair market value but it is not the “have to” price.  It is given as a negotiating number “and you can ask twice what the appraisal is.”

Ms Giles noted that it was a good idea to check the appraisal number with values arrived at by other entities, and Mr. Swimmer agreed.

Mr. Swimmer stated, however, that the landowner can’t take less than the appraised value to get the sale.  “In that case we would have to go back and reappraise it to see if our appraiser was correct or not.”  He then discussed the issue of what happens when you have a split among multiple owners about leasing their land. This is a dilemma for the trustee.  If it appears that it is in the best interest of the landowners, collectively, that the land be leased, the agency would probably make a decision to put it up for bid and lease it ourselves on their behalf.  He noted that there are different requirements for the percentages of landowners who must be in agreement, based upon the total number of landowners and their ownership interests.

Ms. Satepauhoodle asked about partitioning and what rules apply.

Mr. Swimmer stated that a true partition is the right to go and force someone out of the title.  The first question would be, can it be divided in-kind and then the court could put it up for bid and sold, and the person who has moved for the partition, can buy it.

Jim Gray asked about allowing some kind of family trust to manage fractionated bodies of land. 

Mr. Swimmer noted that this concept is in the amendments to the Indian Land Consolidation Act, to allow for ten pilot projects for family limited partnerships to manage fractionated lands. 

BREAK

Bill Chalakee, Muscogee (Creek) Nation Council described a problem regarding the sale of property for less than it was worth.  He stated that he felt that grazing land and hay meadow owned by his family was sold for a “cheap rate.”  He also stated that the land, inherited from his mother, is being divided among multiple heirs, but they are not sure what the best way is to do that.

Donna Erwin stated that the valuation of the property varies depending on the property, how much grass there is, what the quality of the land is, etc.  It would be appraised based on how many animal units that land will carry.   She stated that the heirs should agree among themselves as to how to divide the estate.

Bill Chalakee stated that another concern is the of money left in the decedent’s IIM account, and the amount taken by the attorney handling the case as opposed to the amount which was distributed among the heirs. He stated that the heirs learned recently of more money in the account.

Donna Erwin said that people on-site who were there to help individuals look into their accounts could answer these questions.  

John D. Johnson, Seminole Tribe, presented next regarding a long, drawn out probate process.  His family is having trouble finding an attorney to take the case.

Donna Erwin requested the name that the account is in so that OST could help move the process along.

Ross Swimmer noted that in the case of the Five Civilized Tribes, estates can stay unprobated forever, depending upon how much money is in the estate.

Clark Brurud of the
Miami Tribe of Oklahoma, presented next. He described certain problems regarding the BIA Branch of Minerals at Osage, but it was determined that his allegations could not be addressed in this forum.

Turner Bear, Muscogee (Creek) Nation presented next.  He described the situation in his family regarding the amounts in his parents’ IIM accounts.  Because the siblings were not aware of their parents’ landholdings before their deaths and now they are trying to find out what direction to take with them. He urged audience members to “make your children and you grandchildren more aware of the property that you have in trust.”  He stated that his family has been contacted by oil companies for leases, and land appraisals, and the appraisals from the BIA, but seem to fall short of the real value of the land for the oil companies.  He described difficulties in dealing with the BIA and how Indians are suspicious of the BIA when it comes to land allotments, money, and finances.  He asked about “lateral drills” which occur on property next to his, in which oil companies get oil that is under your property. He stated that the BIA forms are often unnecessarily complicated and hard to understand.  He questioned whether IIM accounts were subject to federal income tax. He urged the BIA and OST to communicate better on these issues.

Renee Lincoln Prince, Iowa Tribe of Oklahoma, presented next.  She stated that her Tribe, one of the smallest in the country, is waiting to see what the full impact of the BIA reorganization would be.  She stated that at a recent budget hearing it was announced that $23 million would be returned to the Department and the Iowa Tribe’s TPA would be reduced.  She stated that it appears that Tribes are funding reorganization and the Iowa Tribe regrets this.  She said that the Iowa Tribe supports the position of the National Congress of American Indians that reorganization money should not come from existing budgets for Tribes.  

Ross Swimmer stated that, regarding taxation, interest income in an IIM account is taxed, but the income itself is not taxed. If the money stays in an account it is the interest income that gets taxed.  He stated that he would like to get this changed, because if you are going to exempt the income from trust land from tax you ought to exempt the income from trust money.  On drainage (the lateral piping issue) he stated that the agency might need to look at some other way of inspecting those wells because if you have a well going in next door to Indian land, even if the well goes straight down there is a potential of drainage. 

He next addressed Renee Prince’s issue brought regarding appropriated funds sent back to Washington from the regions.  He said this occurred because the money was not spent.  He said it has nothing at all to do with BIA reorganization.  He said that Interior Secretary Norton has told Congress is that very little money is being spent on the reorganization/re-engineering. He noted that OST got $15 million in new money.  He explained the budgeting process. The US Congress sends down a message to OMB and for instance the Interior appropriators, they give OMB a target, DOI is going to have a target of “x dollars.”  So when we see that $109 million is being allocated for historical trust accounting to do the Cobell trust accounting, that money is coming out of the target.  

Mr. Swimmer stated that OST asked for $75 million for the Indian land consolidation program to buy up some fractionated interests.  He stated that there isn’t likely to be a major increase in budgets until the U.S. gets out of the Iraq war.  Mr. Swimmer noted that a previous administration reduced approximately 4,000-5,000 positions in 1995-96.

Donna Erwin, in response to Ms. Prince’s question, stated that it was her understanding that money sent back to Washington could still be accessed if there were plans on how it would be used. 

Jeanette Hanna, regional BIA superintendent, explained how that OMB changed some of the rules on how the money could be spent but that they would not be totally lost.  

Donna Erwin said she would check into this matter, given the various categories of these funds, and find out what monies will be coming back.  

The meeting recessed for the day at 5 p.m. 

APRIL 3, 2004

Chief Jim Gray called the meeting to order at 9 a.m.

George Tallchief, former Chief of the Osage Nation, offered the opening prayer.

Chief Jim Gray presented introductory remarks, summarizing the past days’ testimony and issues raised. He stated that there are questions about what a “tribal” issue is versus an “individual” issue, and the responsibility of Tribal leaders to help rectify the problems facing individual Tribal members because what happens to the individual happens to the Tribe.  

John Berrey, as Chairman of the Quapaw Tribe, presented.  He stated that in his region there is a real problem with lack of communication with the BIA and the costs associated with this problem.  He noted the Tribe’s attempt to take land into trust and the cost of additional title insurance because of delays in the process. He stated that the Tribe also has issues of compliance enforcement in terms of our town lands, small parcels of land that are restricted, leases that are in arrears by ten, twenty-years, and no enforcement because the BIA says that they either don’t have the resources or authority to collect or evict.  He stated that perhaps an OST trust officer will be able to help on this.  He stated that if the problem is not having the resources, the Tribe would be willing to pay for part of this enforcement.  Also there is a problem of the theft of mining tailings at a superfund site.  We report it but nothing happens.  He asked about the progress of any investigation or resolution to this issue. 

Chairman Berrey said his Tribe has another problem with subleases that have been created verbally with contractors at the Tribe’s superfund site. He said it is difficult to go to the agency that created the sublease and ask them to solve the problem.   Chairman Berrey said the Tribe needs a trust officer to help us with this.  His Tribe does not fit the Five Tribes model but is in the Five Tribes region and never gets the attention that we need.  The regional director has been responsive but we need a trust officer to help us out.  The Tribe currently has an ILCA program and the issue of purchasing fee land that is mixed in with restricted trust land.  It is hard to get guidance.  He would like to know if incentives can be paid above fair market value.  If it costs about $1,500 or so for the BIA to do an heir search, then the Tribe would like to offer an incentive bonus, if we could buy all the interests at one time.  

Chairman Berrey expressed concerns about the BIA budget and its failure to place enough emphasis on timely and accurate communication with Tribes.  He noted that communication is an indicator of the trust; “I think communications is the key to this whole thing.”

George Tallchief former Chief of the Osage Tribe presented.  He described a long-term personal family matter regarding the loss of his family’s land and trust funds.  While this may have happened through the courts, the process was not well explained and the children, who were asked to “sign off” on some of this, did not really know what they were signing.  When he was older he took the matter to the Solicitor’s Office but it was determined that BIA officials and the children’s “guardians” had signed off on the process and there was no way to challenge it now.

He requested more information to find out what actually happened with these trust funds and assets.  

William McKee, Tribal Self-Governance Director, Eastern Shawnee Tribe of Oklahoma, presented on moving land into trust status.  He said that the rules for this process seem to change without notice and that some Tribes have more opportunities to move land into trust than other Tribes. He said some of these have taken 10 to 12 years and are still not completed and he would like to see the process expedited. 

Ruby Withrow, Citizen Potawatomi Band. She described her family’s situation involving her grandfather’s allotment, the discovery of oil in the area, and a lease on the land.  Her account is summarized as follows:

This is my individual story.  My grandfather had an allotment but the oil was found in the area and in 1923 there was a lease on his land.  In the late twenties he filed the necessary documents to make the decisions on his land and was denied due to incompetence.  The family discovered that there was information at the archives in Fort Worth in 1998, we had never seen a document, were not privy to his IIM account, did not know how much oil was taken out of his land, etc.  It was exciting to learn that there were some Shawnee documents at Fort Worth.  We collected a lot of information about the Shawnee agency.  So when we had an opportunity to find annual reports of the Shawnee agency, we made copies, and accounts journal that shows there was some skimming of the accounts, from 1939-1941.  Ten percent of the checks that came into the agency said that the deduction was a fee that the BIA charged for administering the fund.  My grandfather, his little account never amounted to a lot, but he was charged several thousand dollars for taking care of his business.  This is open information, anybody can get it.  We went to the corporation commission.  Eight wells on eighty acres in the center of each one of the ten acres.  Only $30,000 went into his account, however, some it didn’t all go in his account.  

He should have had some money to last him until the end of his life.  In 1946 he went to the agency, he didn’t know what he had in his account.  My granddad was a very trusting man, and didn’t want to think that the federal government would cheat him.  There was a questionable sale of 20 acres on the south 40, in the last part of 1929.  The land had a lease on it until 1933.  The documents we found in Ft. Worth indicates that one sale was advertised, no takers but the next document we find is that the 20 acres surface and minerals were sold.  It was valued at $8,000 for the mineral alone and the land was sold for $1,113.  So the land was sold below appraised value.  The land was sold without notice and publication.  

We want to trust you but that mismanagement of my granddad’s land made him destitute.  He went to get money and was told that he was broke.  When the word got out that there was going to be this article in Time magazine I started getting phone calls from a BIA lawyer.  The calls became nuisances when he called me at work sometimes twice a day. What was the purpose of the calls?  I don’t know.  They held the article up to get a quote from the BIA.  

We heard through the lawyer that there had been an investigation due to an article my nephew wrote for Indian Country Today.  We were not going to get a quote from the BIA until we gave info on the article my nephew wrote.  On Jan. 6, I got a call from two people who identified themselves as lawyers and they said, “do you know why we are calling?” I said, “you wanted me to sign a release for that investigation.”  Meetings like this are very important to those of us who have historical accounts, current accounts, questions, problems, because these are individual situations.  We are talking about individual Indian people who had no choice about what happened to them.  We owe them to go back if we possibly can.  We have lots of records.  When there are records we have an obligation to go back.

Ms. Withrow thanked ITMA for setting up the Listening Conference, and Marcella Giles for encouraging her to be there.

Ross Swimmer stated that a lot of questions regarding Ms. Withrow’s story are still unanswered, and added that OST staff are researching her issues.  He said he suspected that the same thing would be seen repeatedly.  He said that when Indian people left Oklahoma, they lost their land to squatters and to taxes.  This is not to excuse, but it is to explain how some of the land did get lost.  He said that what OST has found in this case was legal.  The deduction was authorized by law that went to GSA, the agency then that was in charge of the oil and gas disbursement, they charged this for all those oil and gas.  The federal agencies charge some fees to lessees now, there is a forestry fee, and money that goes back into the forest, in this case the money was charged for the operation and maintenance of the oil wells. It was a legitimate charge and every allottee that was receiving oil and gas revenue paid this.  Many of the employees of the BIA at the beginning of the century were overworked and many of them were working in the best interests of the Indian people.  Mr. Swimmer said his grandfather was a full blood, but he lost his land, and he doesn’t know what happened to it.  Part of the reason there was a flurry of activity about the Time article was that the Solicitor’s Office did not feel there was a way to get information because of the privacy act.  Hopefully the re-engineering will help in the future.  The trust was not treated as a fiduciary trust, it was treated as a program, and if we didn’t get it done, well that’s what happened.  And that’s what has come out of the lawsuit, is there is a higher level of trust that’s owed when you are managing somebody else’s property.  You have to work at a higher level than the “ordinary course of business.”  

Mr. Swimmer said he would try to get more information for Chief Tallchief regarding his questions on his grandfather’s land.

Mr. Swimmer said that problems related to moving loan from fee to trust have become issues due to gambling and the recognition process. Before, the Department was disposed favorably to do this but it is political.  

Chief Gray asked about the Indian Gaming Regulatory Act and its processes for putting land into trust for gaming purposes.   

Mr. Swimmer stated that tribal gaming has brought into the equation “natural enemies,” i.e., the counties and cities and they are powerful in Congress and this dictates a lot of what can be done.  Now fee-to-trust applications are going to be treated individually and the Department has a policy of saying “no, unless” instead of “yes, unless.”

John Berrey stated that there is no clear communication on this issue and there is no understanding of why certain things are done a certain way.  He stated that there may be things that his Tribe would be willing to pay for that would save the Department money and expedite the process, but he needs to know what those things are.

Ross Swimmer stated that he couldn’t say that if a Tribe purchased a parcel from fee owners, with part of the parcel already in trust, that anyone could guarantee that the whole parcel would be put in trust.  

Donna Erwin asked if Chairman Berrey was looking for guidance in terms of time frames and process. He said that he was.  

Chief Gray stated that he was bothered by the federal government’s trust responsibility bending to the political winds of the day, that tribal treaty rights should not be subject to the political winds, that the federal agencies have to respect  two-hundred-years of constitutional law and interpretation.

Jeanette Hanna said she would send information to the tribal leaders about the fee into trust issue. She stated she will look at changing the process because there is a backlog at the Miami Agency, and stated she will follow up on this.  She also stated she would look into leasing on the Quapaw Reservation, and into unauthorized subleasing and trespass.  

Donna Erwin described other services that OST could provide on issues such as those described, that the trust administrator can get answers and help find out what’s really going on. 

BRIEF RECESS

Chief Gray encouraged the audience to speak, but to limit presentations so that everyone who wanted to speak would have a chance to do so.

Louella Niswonter, of Muscogee (Creek) Nation, was the next to present.  
She stated that her elder family members often signed leases for their land, thinking that the BIA sent the people who represented the leases, when in fact they were not.  She said that her family has experienced problems with trespass and when she spoke with the BIA attorney, he was very rude to her.  She described problems with oil wells on their property and with an attempt to take their land by adverse possession.  

Larry Battieste of the Choctaw Nation was next to present.  He stated that he is “done asking the BIA for help.”  He said federal government policies to break down Indian culture, language and traditions to make Indians “like them” have not worked.  He quoted a member of his family who said, “If the BIA helps us anymore, we’re not going to have anything left.”  

Fannie Barnette of the Deer Clan of the Muscogee (Creek) of Oklahoma was the next presenter.  She stated that her parents’ allotments were taken out of their names and she wants them put back in her parents’ names.  She described other problems with the allotments regarding oil and gas leases.  
Buddy Harjo, a Seminole Nation Tribal Council Member, presented next.  He said that he had questions about “presumptive heirs” in a probate matter.  He had several questions about this probate proceeding and oil and gas leases.

Ross Swimmer said that issues in this session were very troubling and that OST needed to get staff to do the research to find out what is happening.  He stated that he would get one of Sot’s trust administrators to work with Mr. Harjo and see what can be done there.  He said that he understood Larry Battieste’s frustration, but as long as the individual’s property remains in trust he has to deal with the BIA.  People can always take their land out of trust, but that’s not always something people prefer to do.  He stated that a lot of issues raised seemed to revolve around oil and gas, and that BLM, MMS, and the BIA should be brought together to address these.  Regarding trespass, he said the agency is going to have to do enforcement as it is their job.   

Donna Erwin explained the concept of “presumptive heirs,” people who will be heirs under an estate once it is probated.  

Rick Deer, Seminole Nation of Oklahoma Tribal Council Member, was next to present.  He stated that he would prefer for the federal government to transfer management of IIM accounts to Tribes and have Tribes disperse money to individual, because the federal government has not fulfilled its trust responsibility.

Lowena Yahola Birdsong, a Creek-Seminole stated that she is trying to remove money deposited in her IIM account that was not supposed to be there.  She stated that she has contacted the BIA office in Albuquerque to see if this can be done.  The money is coming from a billboard lease that she did not agree to.  She asked for assistance to resolve this issue.

Aileen Barnett Powell of the Creek Nation stated that certain members of her family are not receiving checks for crude oil taken from their land, and she would like to learn more about how to read oil well pumps and the leasing process. 

Eleanor Burris of the Creek Nation described problems regarding trespass and fencing of her land, as well the use of oil storage tanks on the land and potentially-dangerous above-ground pipes, which could be exposed to grass fires.  She stated that she did not understand why her family got such a small percentage of the royalties from the oil wells.

Tamsye Dreadfulwater Leake, director of Budgets and Financial Analysis for the Cherokee Nation, stated that she believes OST staff is really trying to help solve the problems described here today.

Lavinia Hoa, a member of the Creek Tribe, described problems she experienced with her IIM account, and her unsuccessful attempts to transfer funds from a second account, which had been set-up for her to a single account.  Two dollars still remains in the second account and she would just like it taken care of.  She also voiced concerns about the use of an access road on her property and the “slanting” of oil wells to get oil beneath other people’s property.  

Chief Gray summarized the meetings, saying to the federal representatives in attendance that he hoped that they would come away with a feeling of urgency and added emotional depth about the issues that have been discussed here.  He stated that we have learned about the variety of federal policies towards Indian Country over the past and as each one of these policies has come and gone it seems like none of the old policies have ever been completely erased, what we are hearing is completely out of step with current federal policies.  He stated that the trust responsibility is still very much in existence and that new OST and BIA staff will have the opportunity to create better trust polices for the future.

The ITMA Listening Conference adjourned. 

The following statement was submitted by OST to ITMA on June 16, 2004 as a response to ITMA’s request for follow-up to issues presented at the ITMA Listening Conference of April 2-3, 2004 at Okmulgee, OK.

“The Office of the Special Trustee for America Indians (OST) is in contact with tribal and individual Indian beneficiaries who expressed concerns regarding trust matters at the Muscogee ITMA conference held on April 2-3, 2004.  Most issues that were raised at the conference involved consolidation of information and research from several entities.  OST is coordinating efforts between the Department of the Interior Bureaus and tribally managed trust programs to facilitate a comprehensive response to each issue.

OST is committed to increased communication and responsiveness to tribal and individual Indian beneficiary trust concerns and needs.  To date, several issues raised at the April 2-3 session are resolved and others are in various stages of research and disposition.  Important to note is that each issue was requested to address involved information protected by the Privacy Act.

OST will continue to communicate with each beneficiary as each issue is researched and completed.”
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